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THESIS ABSTRACT M MA [ PH.D

Thesis Title: Torture and degrading treatment of human dignity in Islamic law

and positive law

Prepared by: Adel bin Mohammad Al Twaejery
Supervisor: Dr. Mohammad Fathy Oshary
Thesis Defence Committee:
1- Dr. Mohammad Fathy Oshary  -Supervisor and reporter

2- Dr. Faleh Bin Mohammad al Soghyr - Member
3- Dr. Mohammad al Madney Bo saq - Member
A e

Defence Date: 2/5/1427H corr. 29/5/2006 G

Research Problem: The problem of the study are summarized in the answer
to the following questions : What really caused crime of torture of
persons in spite of the conventions and covenants that prohibit
this? What are the criteria for criminal justice proceedings in
Islam?

Research Importance: Highlighting the importance of research to know the
mechanisms of international protection of human rights by
criminalizing torture, and highlight the role of the United Nations
in dealing with human rights protection and awareness. and the

prevention of torture in the Arab States.




Research Objectives:

1-

2-

3-
4-

A brief description of the risk of torture and other inhuman treatment.
Shariah Islamic and International Law.

Knowledge of the competent authorities of torture and inhuman treatment,
whether judicial Or administrative or legislative.

Knowledge of the legislative status of the crime of torture..

Knowledge of laws and penalties legitimate status of Torture.

Research Hypotheses / Questions

1-  What is the general framework of the risk of torture and other inhuman
treatment for protection?
2-  What authorities have jurisdiction over crimes committed by torture?
3-  The position of Islamic law and positive law of torture?
4- What are the sources of legitimacy and legal prohibition and
criminalization of torture?
Research Methodology:

Followed in this letter curriculum empirical analysis, comparative It dealt with the
provisions of Islamic Sharia law, on the Saudi and Egyptian regimes in addition to
the texts of international and regional conventions on the protection of human rights
and the prohibition of torture.

Main Results:

1- The nature of the Islamic Sharia as the global shape the basis of human
rights fully..

2-  The criminalization of torture of human in Islam stems from the Divine
guidance.

3- Nature of the system and procedures of criminal justice in Islam is in the
direction of fairness and impartiality.

4-  There are specific provisions of the United Nations in particular COICA
criminalize torture..

5-  Contributed to international treaties and covenants to save human torture..

6- Internationalization of human rights and the promise of international

obligations under the United Nations Charter.
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:Importance Of The Study -




Statement Of The Study -
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Objectives of study -







Importance of the study -







Concepts of The Study
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Soumettre a la question




" Degrading

Tyrer O

(1) Treatment or punishment of or individual may bd said to be degrading if it grosslg humiliates him
berore others or drives him to act against his will or conscience . Year book of the European
Convention on Hman Rights, 1972 p. 180
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( C) ) ()

(2) Derby , Daniel H (1999) : Torture In International Criminal Law_vol 1 Bassioiouni ,(New York
M. Cherif Transnational Publishers INC )p 7
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Military Commisson Order
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)

(1) Ole Vedel Rasmussen (1990) : _Torture types and their relation to symptoms and lesions in
200 victims. Followed by a description of the medical profession in relation to torture (JDMB

VOL 37 No 1 january 1990) pp13-

% ()

()




Ole Vedel Rasmussen (1990) : _Torture types and their relation to symptoms and lesions in 200

victims. Followed by a description of the medical profession in relation to torture (JDMB
VOL 37 No 1 january 1990) pp 29-31




(2) Jorgen Orhman and Others (1987) : Rehabilitation of Torture Victims :(An Interdisciblinary
Treatmaent Model American Journal of social Psychiatry) , Vol 3







Gerald Fitzaurice

)

Rough Treatment

Inhuman Treatment or Punishment( )

(1) Graham Zellicck (1978) : Gorporal Punisment in the Isle of Man Inter Comp (L.Q vol 27 July 1978
Yoram Dinstein ()




Inhumanity

O

(1) Yoram Dinstein (1981):The International Bill Of Rights (New York :Columbia University Press,p124

(2) Richard B. Lillich (1984) : Human Rights in International Law (Legal and Policy Issues, vol I p128

(3) K.R. Simmonds and Others (1979) : Victims of Politics the state of Human Rights (New York :
Columbia University Press) p318




The Five Techniques

IRA

J.E.S. Fawcett (1987) : The Application of the European Convention on Human Rights (Clarendon
Press Oxford) p35 — 40

Al — Torture and Violations of Right to life under STATE OF EMERGENCY july 1988 — SC/PG/CO/GR

Countgy exmpls — Jordan — Syria — Egypt .
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Mc Feely : ()

P J Duffy (1983) : Difinitions of Terms used in article 3 of the European Connvention on Human
Rights int Comp L..OQ Vol 32 April 1983 p319

(2) J.E.S. Fawcett (1987) : The Application of the European Convention on Human Rights
(Clarendon Press Oxford) p41




Treatement or Punisment of an individual may be said to be degrading if it grossly

humiliates him before others or drives him to act against his will or conscience

O

O

(1) Year Book of the Human Rights Committee (New York : United Nations) 1972 p186
(2) Reportof the Human Rights Committee , Annex V- 94-5 (1982) General Comments 7 (16) .




Nigel Rodleley

The Committee States : For All persons deprived of their liberty, the prohibition
of treatment contrary to article 7 is supplemented by the positive requirement pf article
10 (1) of the Covenant that they shall be treated with humanity and with respect for the
inherent dignity of human person , From this an approach my be detected whereby
although article 10 may in certain respects be derogable , the protection of article 10 (1)

is immune from derogation ..
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(*) Communication No 70/1980 Mirta Simones V. Uruguay pp 130 132, Communication No 56/1979
Lilian Celiberti De Casariego V Uruguay pp 92 — 94 , Communication No 44/1979 Rasario Pietraroia

V. Umyguay pp 76 80 UN Doc CCRR/C/op/1 1985 .




Solitary Confinement

O




UN Code af Conduct for Law Enforcement Officials.




O

(HMichael O’Boyle (1977) : Torture anf Emergency Powers under the European Convention on
Human Rights (Ireland V.UK American Journal of Int Law 674.
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Polygraph










Pailocbin LSD25 ()

United Nation : E/CN 4/1028 add . 1,5 maech, 1970 . Report of the Secretary General , P.52




Gottschalk

Sodium amytal

United Nation 20 June to 4 Seminar on the protection of human rights in criminal procedure , Vienna
july 1960 p 67

- ) ) ()

() The technology of political control :1977 Great Britain p 251




(3) Robert., E. House (1931) : _Use Scopolamine , op cit p328
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United Nation 20 June to 4 :Seminar on the protection of human rights in criminal procedure , Vienna
Jjuly 1960 p 67
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() Seminar on the protection of human rights in criminal procedure , Vienna :United Nation 20 June to
4 july 1960 p 67
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Humanitarian International Law

O

( ) Schwarzenberger , Georg (1968) : International Law as applied by International Courts and
Tribunals , (London : A Berriedale Keith ) p211

) ) ()




Detention Preventive




(v)































Matilation

)

(2) Schwarzenberger, Georg : The Frontiers of International Law , op cit p2




A — Wilful Killing
B — Torture or inhuman treatment , incloding biological experiments
C — Wilfully causing great suffering or serious injury to body or health
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CAT

: (2076. LX11) ()
Nigel S Rodley : The Treatment of Prisoners Under International Law p221

" ()

(3) Ahcene Bouleskaa —(1990) : The Nature of the Obligations Incurred by States Under Artucle (2)
of UN.Convention Against torture- (Human Rights Quarterly — Vol 12 — February) pp 53 — 93

[ AR
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(1) Ahcene Bouleskaa : The Nature of the Obligations Incurred by States Under Artucle (2) of UN
Convention Against torture- ed p 55
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— - Physical

-Psychological

Bassiouni M. Cherif : _International Criminal Law Conventions and Their Penal Provisions,
(New York Transnational Publishers, inc)pp 733-763







Commission on Human

()

Rights







)

(2) Byrnes , Andrew (1997) : Torture and Other Offenses .., in Substantive and Procedural Aspects
Of IC]. Edited by Gabrielle Kirk McDonald and







()
()
Bassiouni M. Cherif, Crimes Against Humanity op cit p341 .
()
( ) ) ()
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(2) Byrnes., Andrew (1997) : Torture and Other Offenses, op cit p 234
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(1)Bassioyai M. Cherif : Crimes Against Humanity op cit p 337




)




O




)

—_~ o~ o~ o~ o~

— — ~— ~—~ ~—




- Memo Jus ignorare Censitur "

Memo Jus ignorare legem penalum -

Bon Fede

Dolus Malus
- ()
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Treaties are contracts between states . ( )

Crandall (1916) : Treaties , Their Making and Enforcement 2 ed p3
Liaisons

Fenwick, (1924) : International Law ( N.Y : the Vikking press) p318 .
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( 663 C.XXIV)
A Quasi — Legal Standards

Nigel S Rodley(1987) : The Treatment of Prisoners Under International Law pp219 240
Jiri Toman (1989) : Quasi — Ligal Standards and Guidelines for Protecting Human Rights of
Detained Persons (Guide to International Human Rights Practice (Hurst Hannum Editor) pp 200 219
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